STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CRYSTAL WADDELL, as parent and
natural guardi an of CHELSEY DAVI S,

a m nor,

Petiti oner,

VS.

FLORI DA Bl RTH- RELATED NEUROLOG CAL
| NJURY COVPENSATI ON ASSOCI ATI ON

Respondent

and

W LLI AM DAVI S

| nt ervenor.

Case No. 98-2991N

N N N N N N N N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, the D vision of Adm nistrative Hearings,

by Adm nistrative Law Judge, WIlliamJ. Kendrick, held a forma

hearing in the above-styled case on January 27, 1999, by video

tel econference with sites at Tall ahassee and Jacksonvill e,

Fl ori da.
APPEARANCES
For Petitioner: Merrill C  Tunsil, Esquire
Post O fice Box 2113
Lake City, Florida 32056
For Respondent: W Douglas Mody, Jr., Esquire

G aham & Moody, P. A
101 North Gadsden Street
Tal | ahassee, Florida 32301



For Intervenor: |. Mark Rubin, Esquire
Rubin & Rubin, P.A
2107 Hendricks Avenue, Suite 210
Jacksonville, Florida 32207

STATEMENT OF THE | SSUES

At issue in this proceeding is whether Respondent's proposal
to accept the subject claimfor conpensation under the Florida
Birt h- Rel ated Neurol ogical Injury Conpensation Plan should be
approved and, if so, the anmount and manner of paynent (lunp sum
or periodic) of the parental award and the appropriate
apportionment of the award between the parents.

PRELI M NARY STATEMENT

On June 9, 1998, Crystal Waddell, as the natural nother and
guardi an of Chel sey Davis (Chelsey), a mnor, filed a claimwth
the Division of Adm nistrative Hearings (hereinafter referred to
as "DOAH') for conpensation under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (hereinafter referred to as
the "Plan").

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (hereinafter referred to as "NICA") with
a copy of the claimon July 13, 1998.' N CA reviewed the claim
and on Septenber 24, 1998, gave notice that it "agrees that
Chel sey Davis suffered a birth-rel ated neurol ogical injury as
defined in Section 766.301(2), Florida Statutes,” and that it was
"prepared to provide nedical benefits as provided by Section
766.31(1)(a) and [was] willing to offer the benefits as provided

in Section 766.31(1)(b)."



On Novenber 2, 1998, DOAH issued a notice of hearing
advising the parties that an evidentiary hearing would be held on
Novenmber 30, 1998, to resolve "[w hether Respondent's acceptance
of the claimshould be approved, the anount and manner of paynent
(lump sum or periodic) of any parental award, any dispute
regardi ng expenses previously incurred and any ot her dispute.”

At the request of Petitioner and Respondent, the hearing was
reschedul ed for January 27, 1999. The natural father, WIIliam
Davis, received notice of the hearing and, at hearing, requested
and was granted | eave to intervene.

At hearing, the parties stipulated to the matters addressed
i n paragraphs 1 through 4 of the Findings of Fact. Moreover, the
parties agreed that the admnistrative |aw judge would officially
recogni ze and consider the nmedical records filed with DOAH on
June 15, 1998; the report of Mchael S. Duchowny, MD., filed
wi th DOAH on Septenber 28, 1998; and the Stipulation filed with
DOAH on Decenber 22, 1998. Finally, Petitioner, Crystal Waddell,
testified on her own behalf and called Cheryl Chieves as a
witness. Intervenor, WIlliamDavis, testified on his own behalf
and called Eric Blair as a witness. Intervenor's Exhibits Al
t hrough A30, B, C, and F were received into evidence.?

The transcript of hearing was filed March 17, 1999, and the
parties were initially accorded 10 days fromthat date to file
proposed final orders; however, at Petitioner's request the

deadl i ne was extended to May 10, 1999. Petitioner and Intervenor



elected to file such a proposal and they have been dul y-
consi der ed.

FI NDI NGS OF FACT

The claimfor conpensation

1. Petitioner, Crystal Waddell, and Intervenor, WIIiam
Davis, are the natural parents of Chel sey Davis (Chelsey), a
m nor. Chelsey was born a live infant on August 23, 1997, at
Uni versity Medical Center, a hospital |ocated in Jacksonville,
Florida, and her birth weight was in excess of 2500 grans.

Ms. Waddell and M. Davis are not now, nor have they ever been,
husband and wife.

2. The physician providing obstetrical services during the
birth of Chel sey was Edward Illions, MD., who was, at all tines
materi al hereto, a participating physician in the Florida Birth-
Rel ated Neurol ogical Injury Conpensation Plan (the Plan), as
defined by Section 766.302(7), Florida Statutes.

3. Here, the parties agree that Chel sey suffered a "birth-
rel ated neurol ogical injury" as defined by Section 766.302(2),
Florida Statutes, in that she suffered an injury to the brain
caused by oxygen deprivation in the course of |abor, delivery, or
resuscitation in the i medi ate post-delivery period in the
hospital, which rendered her permanently and substantially,
mentally and physically inpaired. The nmedical records filed with
DOAH on June 15, 1998, as well as the report of neurol ogical

eval uation by Mchael S. Duchowny, MD., filed with DOAH on



Septenber 28, 1998, are consistent wth the parties' agreenent.
Consequently, it is accepted that Chel sey suffered a "birth-
rel ated neurological injury,"” as defined by Section 766.302(2),
Fl orida Stat utes.

4. Gven the conpensability of the claim N CA agreed as
fol |l ows:

8. The Association agrees to pay
$100, 000. 00 as foll ows:

a) M. Crystal Waddell has requested that
$6, 000. 00 be paid to Ms. Cheryl Chieves as
rei nbursenent for funds which she has | oaned
Ms. Waddell. The Association has no
objection to this paynent. The Associ ation
and Ms. Waddel | al so request that the
Adm ni strative Law Judge schedul e a hearing
as soon as feasible to determ ne the
entitlenent of the nother and/or father, if
any, to the parental award.

b) The Association will pay all benefits,
past and future, as authorized by Section
766. 31, Florida Statutes. . . .

c) The Association agrees that $3,753. 25,
whi ch includes fees and expenses incurred in
the representation of the Claimant in this
case, will be paid to Merrill C. Tunsil
Esquire, the attorney for the clai mnt.

(Stipulation filed Decenber 22, 1998.) Consequently, at the
commencenent of hearing, the parties stipulated that the only
i ssues which remained for resolution were the apportionnent of
t he $100, 000. 00 award between the parents, and whet her such award
shoul d be made in unp sumor by periodic paynent. (Transcript,
page 8.)
Backgr ound

5. Chelsey's nother, Crystal Waddell (Ms. \Waddell), was

born May 30, 1979, and was 18 years of age when Chel sey was



born.® Chel sey, born August 23, 1997, was the product of
Ms. Waddell's first pregnancy.

6. According to the proof, M. Waddell's formal education
ceased follow ng her conpletion of the 11th grade. Thereafter,
she was enpl oyed by Arby's and, subsequently, by McDonald s in
the years preceding Chelsey's birth. Follow ng Chelsey's birth,
Ms. Waddell, with the assistance of her nother, dedicated herself
to Chel sey's care; however, recently, M. Waddell resunmed her
formal education, with the aimof conpleting her high school
educati on.

7. Chelsey's father, WIlliamDavis (M. Davis), was born
March 31, 1980, and was 17 years of age when Chel sey was born.

At the tinme, Chelsey was the second child M. Davis had fathered
w t hout the benefit of marriage.

8. According to the proof, M. Davis abandoned his forma
education during the 8th grade and, since that tinme, has been
periodically enployed in various unskilled positions. Such
enpl oynent has included a termat MDonald' s (where he and
Ms. Waddel | net); a period of approximtely 6 weeks at John
Ri gsby Pai nting Conpany, Raleigh, North Carolina, at and shortly
after Chelsey's birth; a termat Top Choice Poultry, follow ng
Chel sey's birth and his return to Jacksonville, Florida; and,
nmost recently (since approximtely Septenber 1998), enploynent by
Bill WIlians Heating and Air Conditioning, where he nets

approxi mately $180. 00 each week. As of the date of hearing,



M. Davis announced that he had recently (that week) started a
program designed to achieve his CGED and, if successful, hoped to
begin an apprenticeship programwi th his current enployer. The
nature of M. Davis' current enploynment or the apprenticeship
programis not of record.

9. Approximately one year preceding Chelsey's birth,

Ms. Waddell and M. Davis net while enployed at a McDonal d' s
restaurant in Jacksonville, Florida. Apparently, their

rel ati onshi p bl ossomed and, based on a perceived foundation of

| ove and devotion, they designed to have a child and Chel sey was
concei ved.

10. While Ms. Waddell and M. Davis may have initially felt
a sense of purpose or closeness, their relationship proved to be
t enpestuous. Moreover, while they initially professed comm t nent
and sought parenthood, the couple was never capabl e of sustaining
t henmsel ves, much |l ess an infant. |ndeed, throughout the course
of their relationship, and to this date, Ms. Waddell has
continued to reside with her nother, Cheryl Chieves
(Ms. Chieves).

11. As Ms. Waddell's delivery date neared, M. Davis, who
was apparently unenployed at the tinme, elected to go to Ral ei gh,
North Carolina. According to M. Davis, the reason for the trip
was two-fold. One reason was to visit his son (the issue of a
previous relationship). The other reason was "I had a job

waiting there to get sonme noney up, you know." (Transcript,



page 131.) As for the duration of the trip, the record reflects
that M. Davis remained in Raleigh for 3 nonths, returning at the
end of Novenber 1997 when Chel sey was 3 nonths old. As for the
prom sed job, the proof reflects that M. Davis was enpl oyed by
John Ri gsby Painting Conpany for the first 6 weeks of his stay in
Ral ei gh, but was ot herw se unenpl oyed.

12. At or about 10:54 p.m, August 22, 1997, M. Waddel
was admtted to University Medical Center in |abor, and at
12:30 a. m, August 23, 1997, her nenbranes spontaneously
ruptures, with clear fluid noted. M. Waddell's | abor and
delivery was noted in her discharge summary as foll ows:

The patient was admtted to Labor and
Delivery . . . with a termintrauterine
pregnancy and spont aneous rupture of
menbranes. The patient's cervix at the tine
of adm ssion was 6, conplete, -3 and vertex
presentation. The patient had a protracted,
active phase, and was started on Pitocin
augnentation. At 7 centineters, the patient
had an intrauterine pressure catheter which
showed an adequate contraction pattern x one
hour. Her fetal heart tracing showed sone
subtl e decelerations . . . . Later on that
day, the patient devel oped a tenperature to
101. 2 degrees and she was di agnosed with
chorioammionitis and started on clindanycin
and gentamcin. The patient was allergic to
penicillin. She continued to nmake no
progress with her cervical exam nation.

A scalp pH was perforned [at 6:50 p.m] and
came back 7.29 which showed reassurance. The
patient was continued with Pitocin
augnentation. A repeat scalp pH [perforned
at 11:10 p.m] was 7.05 and [at 11:20 p. m
was] 6.86 [consistent with netabolic
aci dosis], so the patient was taken to the
operating roomfor a stat cesarean section
[and the infant was delivered at 11: 36



p.m]. . . . Apgars were 3 at one mnute, 5
at five mnutes and 6 at 10 m nutes.

Findings at the tine of surgery showed a live
born baby with a term nal nmeconi um

Post operatively, the baby was taken to the
Neonatal Intensive Care Unit.

13. Ms. Waddell was di scharged August 30, 1997, and Chel sey
was ultimately discharged to the care of her nother on
Septenber 12, 1997. Chelsey's course was noted in her discharge
summary as foll ows:

H STORY OF PRESENT | LLNESS: This 3075 gram
femal e i nfant was born by cesarean section at
38 weeks gestation for decreased fetal heart
rate and a scalp pHof 6.8. . . . Rupture of
menbr anes was approxi mately 18 hours prior to
delivery. There was a history of materna
fever and the nother received dindanycin and
Gentamcin. The amiotic fluid was nmeconi um
stained and 0.5 cc of thick meconi um st ai ned
fluid was suctioned from bel ow the cords.
Apgars were 3 at one mnute, 5 at five
mnutes and 6 at ten mnutes, after receiving
positive pressure ventilation and then bl ow
by oxygen. The infant was transported to the
neonatal intensive care unit.

PHYSI CAL EXAM NATION: . . . Neurologica
exam nation showed decreased tone with
symetrical novenent and no foca
neur ol ogi cal deficits.

ADM SSI ON LABORATORY DATA: The infant is A+
and Coonb's positive. Arterial blood gas on
100% bl ow by oxygen reveal ed a pH of 7.08,
pC02 of 18, p02 of 479 and a base excess of
- 23.

ADM SSI ON DI AGNCSES:
Term f emal e.
Respiratory depression.
Met abol i ¢ aci dosi s.
ABO i ncapability.
Sepsi s surveillance.

howheE



HOSPI TAL COURSE AND PROBLEM LI ST:

* * *

Respiratory: Initially she had netabolic

aci dosis and received sodi um bi carbonate. A
chest x-ray was consistent with retained
fetal lung fluid and she was pl aced on nasal
cannula. Initially she had tachypnea which
slowy resolved. The nasal cannul a was

di sconti nued on day three and she had no
further respiratory distress and required no
further oxygen. This problemis considered
resol ved

Central Nervous System On August 24, 1997
she devel oped seizure activity at |ess than
12 hours of age. She was placed on
Phenobarbital. An el ectroencephal ogram ( EEGQ
showed "status", although clinically no
seizures were noted after the initial episode
of seizure activity. . . . Neurology was
consul ted and she was seen by Dr. Shanks
whose i npressi on was acute encephal opat hy and
recurrent el ectrographic seizures from

mul ti pl e-foci despite Phenobarbital

therapy. . . . [P]henobarbital was given
until maxi mal serum |l evels were achieved.

She was then started on Dilantin. A head

ul trasound on August 25, 1997 was normal. A
CT scan on August 26, 1997 showed extensive
cerebral |ow attenuation suggesting anoxic
injury. Phenobarbital and Dilantin |evels
were followed closely and doses were adj usted
appropriately. Follow up

el ect roencephal ogram (EEG on Septenber 2,
1997 showed no el ectrographic seizures and
mar ked suppression except for bursts of
excessive sharp waves. The Dilantin was

di scontinued. No change in the neurol ogi cal
status was noted. Plan: Discharge hone on
Phenobarbital 12 ng.b.i.d. and follow up
Phenobarbital |evel two weeks after

di schar ge.
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Di scharge Physical Examnation: . . .
Neur ol ogi cal exam nati on shows symetrica
decreased tone, otherw se no gross
neur ol ogi cal deficits were noted.

DI SCHARGE DI AGNOSES:

Term femal e, 38 weeks gestation.
Neonat al asphyxi a, resol ved.
Neonat al sei zures

ABO i nconpatibility with henolysis.
Met abol i ¢ aci dosis, resol ved.

Anem a.

Hyponatrem a, resol ved.

Hypoxi ¢ i schem ¢ encephal opat hy.

ONoThwhE

14. Since her discharge, Chel sey has been cared for by
Ms. Waddell and her nother (Ms. Chieves), initially in an
apartnment | eased by Ms. Chieves and nore recently in a single
famly residence purchased by Ms. Chieves. M. Waddell and
Ms. Chieves have jointly shared the responsibility for Chel sey's
care and, apart from Aid For Dependent Children (AFDC), which
Ms. Waddell started to receive at or about three nonths after
Chel sey's birth, and Medicai d assistance, all financial support
for the fam |y has been provided by Ms. Chieves.* Mre recently,
Ms. Chi eves has added her daughter and Chel sey as dependents to
her health insurance coverage, which she enjoys as an enpl oyee of
the State of Florida.

15. The attendant responsibilities and sacrifices
i nherently associated with Chelsey's daily care may be gl eaned
fromDr. Mchael Duchowny's report of neurol ogical evaluation of
August 18, 1998, as foll ows:

H STORY ACCCORDI NG TO CHELSEY' S FAM LY:

Chel sey is an alnost 1 year old . . . female
who "has cerebral palsy and is legally

11



blind". M. Waddell began by expl ai ning that
Chel sey has severe notor delay and has
essentially made no progress past the newborn
| evel .

Chel sey is unable to roll over or sit on her
own and requires al nost constant feeding.
She had an indwel ling gastrostony for the
first few nonths of life, but is now able to
mout h and swal |l ow on her own. Still,

Chel sey's oronotor problens |limt her caloric
intake. She is quite small for her age and
now wei ghs only 15 pounds, 14 ounces with a
l ength of 27 inches. M. Waddell feels that
Chel sey's notor problens effect [sic] al
extremties.

Chel sey is also "legally blind". By that,
her nother indicated that Chel sey is unable
to understand what she sees and therefore has
little visual information. She can respond
to her nother's voice and apparently is hyper
alert. She sleeps through the night.

Chel sey al so suffers fromrecurrent seizures.
These apparently are a marked problem and
Chel sey has between 10 and 20 brief tonic

sei zures per day. Her head and eyes tend to
be deviated to the right side with stiffening
of the upper extremties. She takes
phenobarbital 8 cc b.i.d. and is under the
care of Dr. Daniel Shanks in Jacksonville

Chel sey receives physical therapy on a once
weekl y basis and speech therapy tw ce weekly.
Cccupational therapy is adm nistered on one
occasi on every 2 weeks.

* * *

NEUROLOG C EXAM NATI ON reveal s an i nfant who
lies supine with fixed postures in a right
toni ¢ neck response. Chelsey denonstrates a
startle nyoclonus. She has intermttent
tongue thrusting novenents. There is no
drooling. The head is deviated to the right
side, but can be passively rotated to the
left. There is no central gaze fixation.
Chel sey does have brief Iimted conjugate
foll ow ng. The funduscopic exam nation is

12



unremar kabl e. Mdtor exam nation reveal s
increased tone in all extremties indicative
of a spastic hem paresis. The tonic neck
response is obligate and can be obtained in
both directions through passive novenent of
the head. There is a positive jaw jerk,
sucki ng and snouting responses. The |inbs
are small with di mnished nuscle bulk.
Fisting of the thunbs is noted bilaterally.
There is evidence of guided reaching. The
deep tendon refl exes are brisk at 3+ in al
extremties with crossed adductor responses.
There are florid bilateral Babinski responses
with the | arge toes being held in passive
Babi nski attitudes. Sustained ankle and knee
clonus are easily elicited. The jaw jerk and
facial jerks are both hyperactive. The spine
shows a slight curvature convex to the right.
The neurovascul ar exam nation is

unr emar kabl e.

I n SUMVARY, Chel sey's neurol ogi ¢ exam nati on
reveal s evidence of severe notor and
cognitive delay. Chelsey is showng little
progress past the newborn period and her

m crocephal y suggests that there has been
l[ittle brain growh since birth. At the sane
time, Chelsey nmanifests cortical blindness
and startle nyoclonus. Chelsey additionally
has nedically resistant seizures of probable
left frontal | obe origin.

16. As heretofore noted, M. Davis did not return to
Jacksonville, or visit his daughter, until Chelsey was 3 nonths
of age. Thereafter, apart fromthe first week he was in town and
resided with Ms. Waddell and Ms. Chieves, M. Davis has lived
apart from his daughter and Ms. Waddell, and his participation in
his daughter's care, as well as any contribution to his
daughter's support, has been de mininus.®> M. Davis' interest in

Chel sey was stated by himat hearing to be as foll ows:

13



Q . . You're not telling this Court
t hat you want custody of this baby and that
you' re capable of taking care of it; are you?

A No, sir. | just want it where | can
see her when | want to and | ain't got to go
t hrough so nuch trouble, you know, just to
see her.

Apportionment and manner of paynent (lunp sum or
periodi c paynent) of the parental award

17. As the primary caretaker for Chel sey, the demands
pl aced on Ms. WAddel |l as the custodial parent, are, and wll
continue to be onerous. Cearly, wthout the support of her
nmot her, the demands placed on Ms. Waddell for Chel sey's care
woul d have left her little or no tine for other activities or
pursuits, and those demands greatly exceed, and will continue to
exceed, those assuned by the parent of an infant not so inpaired.
In contrast, M. Davis has accepted none of the responsibilities
(financial or otherw se) associated with Chel sey's care, and has
evi denced no sincere inclination to do so.

18. Under the circunstances, it is apparent that, as
between them the | oss suffered by Ms. Waddell as a conseguence
of Chelsey's injury has been grossly disproportionate to that
suffered by M. Davis, and that such disparity warrants a simlar
di stinction, as between them in the apportionnment of the
parental award.

19. As for the nethod of paynent, lunp sumor periodic, it
shoul d not be subject to serious debate that Ms. Waddell and

M. Davis have evidenced poor judgnent in the past, and that,

14



given their positions in |ife and young ages, they cannot be
relied upon to nmake sound decisions in the imedi ate future.
Consequent |y, except for the lunp suns hereafter awarded, it is
resol ved that, absent further order, the bulk of the parental
award should be paid periodically to the custodial parent.

20. Gdven the foregoing considerations, as well as the

| egal principles discussed infra, it is resolved that of an award

of $100, 000, Ms. WAddell and M. Davis are each eligible to
receive $2,500 in lunmp sum and that the bal ance of $95, 000 be
paid to the custodial parent, retroactive to August 23, 1997, at
the rate of $500 per nonth. M. WAddell, as the current and past
custodi al parent, shall receive the retroactive paynent in |unp
sum and, absent a change in the custodial arrangenent, the sum of
$500 each nmonth thereafter absent further order or until the
principle is exhausted.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
these proceedings. Section 766.301, et seq., Florida Statutes.

22. The Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan (the "Plan") was established by the Legislature
"for the purpose of providing conpensation, irrespective of
fault, for birth-related neurological injury clains" relating to

births occurring on or after January 1, 1989. Section

766. 303(1), Florida Statutes.

15



23. The injured "infant, his personal representative,
parents, dependents, and next of kin," may seek conpensation
under the Plan by filing a claimfor conpensation with the
Division of Adm nistrative Hearings within five years of the
infant's birth. Sections 766.302(3), 766.303(2), 766.305(1), and
766. 313, Florida Statutes. The Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Association (N CA), which
adm nisters the Plan, has "45 days fromthe date of service of a
conplete claim. . . in which to file a response to the petition
and to submt relevant witten information relating to the issue
of whether the injury is a birth-related neurological injury."
Section 766.305(3), Florida Statutes.

24. 1If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, as it has in
this case, it nay award conpensation to the claimant, provided
that the award is approved by the admnistrative | aw judge to
whom t he cl ai m has been assigned. Section 766.305(6), Florida
Statutes. Here, the parties have stipulated that the attending
physi ci an who provi ded obstetric services during the birth of
Chel sey was a "participating physician" as that termis defined
by Section 766.302(7), Florida Statutes, and as that termis used
in Sections 766.301 through 766.316, Florida Statutes, and that
Chel sey suffered a "birth-related neurological injury,” within
t he meani ng of Section 766.302(2), Florida Statutes. Such

stipulation is consistent with the nedical records and ot her
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docunents filed in support of the claimfor conpensation and
officially recognized. Under such circunstances, NI CA s

determ nation that the claimis conpensable is approved. Section
766. 305(6), Florida Statutes.

25. \Wiere, as here, it has been found that "the infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at the birth," the admnistrative law judge is required to nake a
determ nation as to "how nuch conpensation, if any, is awardable
pursuant to s. 766.31." Section 766.309(1)(c), Florida Statutes.
| ncl uded anong the "itens relative to such injury” for which the
adm ni strative |aw judge "shall nake an award providing
conpensation," are:

Peri odi ¢ paynents of an award to the
parents or |egal guardians of the infant
found to have sustained a birth-rel ated
neur ol ogi cal injury, which award shall not
exceed $100, 000. However, at the discretion
of the adm nistrative | aw judge, such award
may be made in |unp sum

Section 766.31(1)(b), Florida Statutes .

26. The foregoing provision offers no guidance as to what
factors should be considered in resolving how the amount of any
"award" to the parents should be derived. Accordingly, it is
presunmed that the Legislature intended that the derivation of any

such award be prem sed on the sane factors that support an award

at common | aw. Vanner v. ol dshein, 216 So. 2d 759, 760 (Fla. 2d

DCA 1968) ("The general rule is that statutes are to be construed
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with reference to appropriate principles of the conmon | aw, and
when possi ble they should be so construed as to nake them
har noni ze with existing | aw and not conflict with Iong settled

principles."), and Carlile v. Gane and Fresh Water Fish

Comm ssion, 354 So. 2d 362 (Fla. 1977) (A statute designed to
change the common | aw rul e nust speak in clear, unequivoca
terms, for the presunption is that no change in the conmon | aw
was i ntended unless the statute is explicit in this regard.)

27. Pertinent to this case, the parents of a child who has
suffered a significant injury resulting in the child s pernanent
total disability had, at cormon law, a right to recover indirect
econom ¢ | osses such as incone |ost by the parent in caring for
the child and for the permanent |oss of filial consortium

suffered as a result of the injury. United States of Anmerica v.

Denpsey, 635 So. 2d 961 (Fla. 1994), and Wl kie v. Roberts, 91

Fla. 1064, 109 So. 225 (1926). In this context, "consortiuni has
been defined "to include the | oss of conpani onship, society,
| ove, affection, and solace of the injured child, as well as
ordi nary day-to-day services that the child would have rendered.™

United States of Anerica v. Denpsey, supra, at 965.

28. Gven that the foregoing factors are the prem se upon
whi ch the award of $100, 000 nust rest, so nmust those factors be
bal anced, relative to the inpact the child s injury has had on
the respective interests of the parents, in apportioning the

award between the parents. So considered, a significant
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difference is apparent between the |oss suffered by Ms. Waddel |,
as the custodial parent, and M. Davis, as the non-custodi al
parent, including: M. Waddell's |ost opportunity in caring for
Chel sey, as conpared to M. Davis' lack of |ost opportunity; and,
Ms. Waddel |'s daily | oss of Chel sey's conpani onship, society,
| ove, affection, and solace, as well as ordinary day-to-day
servi ces Chel sey woul d have rendered had her maturation been age
appropriate, as conpared to M. Davis' periodic |oss of
consortium Under such circunstances, the proof denonstrates
t hat of an award of $100, 000, Ms. Waddell and M. Davis are each
eligible for an award of $2,500 in lunp sum and that the bal ance
of $95, 000 should be paid periodically to the custodial parent,
retroactive to August 23, 1997, at the rate of $500 per nonth.
Ms. Waddel |, as the current and past custodi al parent, shal
receive the retroactive paynent in lunp sum and, absent a change
in the custodial arrangenent, the sum of $500 each nonth
thereafter absent further order or until the principal is
exhaust ed.
CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat :

1. The claimfor conpensation filed by Crystal Waddell, as

parent and natural guardian of Chel sey Davis, a mnor, and NICA's
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acceptance of that claimfor conpensation be and the sane is
her eby approved.

2. N CA shall nmake i medi ate paynent of all actual expenses
as defined by Section 766.31(1)(a), Florida Statutes, previously
incurred and shall make paynent for future expenses as incurred.

3. The stipulation dated Decenber 18, 1998, and filed
Decenber 22, 1998, is approved. Consistent with such stipulation
Nl CA shall pay to Merrill C. Tunsil, Esquire, the sum of
$3, 753. 25, as reasonabl e expenses incurred in connection with the
filing of the claimfor conpensation.

4. Petitioner, Crystal Waddell, and Intervenor, WIIliam
Davis, are entitled to a parental award of $100,000. O that
sum M. Waddell and M. Davis shall each receive in [unp sum
$2,500. The remaining bal ance of $95, 000 shall be paid
periodically to the custodial parent, retroactive to August 23,
1997, at the rate of $500 per nonth. M. Waddell, as the current
and past custodial parent, shall receive the retroactive paynent
in lunmp sum and, absent a change in the custodi al arrangenent,

t he sum of $500 each nonth thereafter absent further order or
until the principle is exhausted. O the total lunp sumto be
paid to Ms. Waddell, N CA shall deduct and pay, pursuant to the
parties' stipulation, the sumof $6,000 to Ms. Cheryl Chieves.
5. Pursuant to Section 766.312, Florida Statutes,

jurisdiction is reserved to resolve any disputes, should they
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arise, regarding the parties' conpliance with the terns of this
final order.
DONE AND ORDERED this 11th day of My, 1999, in Tall ahassee,

Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of My, 1999.

ENDNOTES

1/ The delay in service of the claimon N CA was occasi oned by
Petitioner's failure to tender the filing fee with the claim The
filing fee was received July 10, 1998, and the claimwas served
July 13, 1998.

2/ Intervenor's Exhibits D, El, and E2 were not noved into
evi dence.

3/ The transcript of hearing reflects that Ms. Waddel|l's date of
birth was May 30, 1978; however, all nedical records record her
date of birth as May 30, 1979. Here, the date recorded in the
medi cal records has been accept ed.

4/ Dependi ng on who one chooses to credit, M. Davis has
contributed cash and personal itens (i.e., disposable diapers) for
Chel sey's care since birth valued at $236 (if one credits

Ms. Waddell's testinony) or $700 (if one credits M. Davis'
testinmony). Here, Ms. Waddell's testinony is credited; however,
whet her $236 (a sum equi val ent to approxinmately $14.00 a nonth or
$3.00 a week) or $700 (a sum equivalent to approximately $41.00 a
nonth or $10.00 a week) M. Davis' financial contribution has been
de mi ni nus.
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5/ In so concluding, neither the proof offered on behal f of

M. Davis, nor the proposed final order submtted on M. Davis'
behal f has been overl ooked; however, the nore credible or

per suasi ve proof conpels the conclusion that M. Davis'
participation in his daughter's care, as well as any contribution
he has made to his daughter's support, has been de mninmus. In
this regard, it is observed that M. Davis' participation in M.
Waddel | ' s prenatal course was nom nal at best, and his
participation post-delivery could not be described as
"substantial,"” as Intervenor would choose to describe it.
(I'ntervenor's Findings of Fact and Concl usi ons of Law, paragraph
12.) Moreover, it cannot be said, as Intervenor suggests (at
par agraph 13 of Intervenor's Findings of Fact and Concl usi ons of
Law), that M. Davis "has shown his |ove for Chel sey by his
repeated attenpts to be with, care for, and beg for tinme with
her." Rather, M. Davis' absence fromFlorida until Chel sey was
3 nonths old, as well as his lack of personal or financial
contribution toward her care since his return (as noted in
Endnote 4, supra), speak volunes, and provi de objective and
conpel ling evidence that M. Davis harbors no significant

comm tnent toward Ms. \Waddel | or Chel sey.

COPI ES FURNI SHED
(By certified mail)

Merrill C. Tunsil, Esquire
Post O fice Box 2113
Lake City, Florida 32056

| . Mark Rubin, Esquire

Rubi n & Rubin, P.A.

2107 Hendricks Avenue, Suite 210
Jacksonville, Florida 32207

W Dougl as Mbody, Jr., Esquire
G aham & Moody, P. A

101 North Gadsden Street

Tal | ahassee, Florida 32301

Lynn Di cki nson, Executive Director

Florida Birth-Rel at ed Neurol ogi cal
I njury Conpensation Associ ation

Post O fice Box 14567

Tal | ahassee, Florida 32317-4567

Edward I1lions, M D.

653-1 West Eighth Street
Jacksonville, Florida 32209
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Uni versity Medical Center
Legal Departnent

655 West Eighth Street
Jacksonville, Florida 32209

Ms. Charlene WI I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Dani el Y. Sumer, General Counsel
Depart ment of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311

Florida Statutes. Review proceedi ngs are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are comenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Di vision of Adm nistrative Hearings and a second copy, acconpanied
by filing fees prescribed by law, with the appropriate D strict
Court of Appeal. See Section 120.68(2), Florida Statutes, and
Florida Birth-Rel ated Neurol ogi cal I njury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ened.
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